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INTRODUCTION

For the second time in recent years, this Court
. must address the consequences of egregiéus misconduct
by a state employee whose work formed the factual
predicate for thousands of criminal convictions. See
generally Commonwealth v. Cotto, 471 Mass. 97 (2015)
(“Cotto I”7). The Single Justice has already dismissed
with prejudice more than 8,000 convictions — almost
all of those for which Sonja Farak signed the drug
certificate during her nine-year tenﬁre as a chemist
at the Amherst Drug Lab. See Dkt. #173, No. SJ-2017-
347. The question for this Court is the extent of
further relief that may be warranted, given the
extraordinary nature of Farak’s misconduct and the
deeply regfettable fact that two former Assistant
Attorneys General themselves engaged in conduct that
the Superior Court (Carey, J.), considering post-
conviction motions in Cotto, described as “a fraud
upon the court.” Commonwealth v. Cotto, No. 2007-770,
slip op. at 69, 123 (Hampden Super. Ct. June 26, 2017)
(reproduced beginning at R.Add. 12).1

As this Court has already recognized, the

éxtraordinary circumstances of this case “halve]

! References to PB__ are to the petitioners’ brief; to
R.Add. _ are to the petitioners’ record addendum; to
R.App.  are to the petitioners’ record appendix; to
T (date) are to transcripts; and to AGO Add.  are to

the addendum to this brief.



serious implications for the entire criminal justice
system.” Cotto I, 471 Mass. at 115. Cases like this
one challenge fundamental assumptions about how that
system operates, and demand that we examine our
understanding of each component of the phrase
“criminal justice system.”

Taking them out of order: “justice” is not easily
defined, but it is surely the goal of any proceeding
involving the coercive power of the state. As this
Court has explained, “[t]lhe purpose for which courts
are established is to do justice.” Crocker v.
Justices of the Superior Court, 208 Mass. 162, 179
(1911). And “the Attorney General, aé ‘chief iaw
officer of the Commonwealth,’” Sec’y of Admin. & Fin.
v. Att’y Gen., 367 Mass. 154, 159 (1975), has a
special responsibility to ensure, insofar as her
authority allows, that justice is done in every case.

Since taking office in 2015, Attorney General
Healey has embraced that responsibility, and her
office will continue to work cooperatively with this
Court, the District Attorneys, and the petitioners, in
order to achieve justice in this matter. We are
especially cognizant that misconduct committed by
former Attorney General’s Office (“AGO”) staff has
contributed to the ways in which justice was not' done
in this case. The AGO therefore concurs with the

petitioners’ recommendations for significant forward-




looking measures designed to avoid misconduct in
future cases. See infra, Argument Section III. The
AGO also believes that, where confidence has been
irremediably undermined in the integfity of evidence
supporting a conviction, justice has not been done.
Accordingly, the AGO supports the dismissal of charges
against certain additional defendants, beyond the
8,000-plus already dismissed. See infra, Argument
Section I(A).

Relatedly, contemporary criminal justice is a
complex “system” that involves the intersection of, at
least, policymakers, police, investigators, support
staff, prosecutors, defense attorneys, judges, Jjuries,
witnesses, victims, and defendants. The nature of
such interconnected systems is that a failure at any
point can resonate throughout the entire system, and
can damage confidence in its overall functioning.
Judge Carey found thHis to be such a case, because
“Farak’s theft, tampering, and use of narcotics at the
lab created a prbblem.of systemic magnitude,” R.Add.
38-39, and because the “ramifications” of the
misconduct of the two former Assistant Attorneys
General were “nothing short of systemic,” R.Add. 87.
The AGO believes that both justice and efficiency will.
best be served by system-wide remedies, as described

herein, given the system-wide failures in this case.



Finally, the people of the Commonwealth, through
their elected representatives, have determined that
the conduct described in G.L. c¢. 94C is “criminal”
conduct that harms society and therefore merits
punishment. Where conduct duly defined as “criminal”
has been proven, and where the proof has not been
undermined, society retains an interest in upholding
the resulting convictions. That interest, too, is
part of criminal justice - as Judge Carey explained,
“[clourts must tailor remedies for prosecutoiial
misconduct to the injury suffered and balance the
defendants’ rights against the need to preserve
society’s interest in the administration of justice.”
R.Add. 93 (citing Commonwealth v. Cronk, 396 Mass.
194, 199 (1985)). And, for that reason, the AGO
concurs with Judge Carey’s conclusion that, for
defendants as to whom the reco;d shows no indication
that Farak tainted the evidence underlying their
conviction, the extraordinary remedy of dismissal with
prejudice is not warranted “because the egregious
government misconduct had no material connection with
them.” R.Add. 95; see also id. at 139 (“There is no
factual basis, as asserted by some defendants, that
all testing performed at the Amherst lab during
Farak’s tenure is suspect.”).

In devising appropriate remedies in this case,

these three components should be kept in mind.



Because “criminal” conduct is involved, it is
important to balance society’s interests with those of
individual defendants; because “justice” is the
ultimate goal of all judicial proceedinés, broad
backward- and forward-looking remedies are |
appropriate; and because the “system” of criminal
justice was compromised in this case, the usual case-
by-case proceediﬁgs do not suffice. In what follows,
the AGO strives to be guided by these principles in
order to arrive at a position that appropriately
balances the interests of defendants and of society,
and that ultimately can begin to restore the
confidence in the criminal justice system that this

case has, justifiably, shaken.

REPORTED QUESTIONS

The AGO will address the reported questions in
the following order:

1. Whethef the definition of “Farak defendants”
being employed by the District Attorneys in this case
is too ﬁarrow; specifically, based on the material in
the record of this case, whether the appropriate
‘definition of the class should be expanded to include
all defendants who pleaded guilty to a drug charge,
admitted to sufficient facts on a drug charge, or were
found guilty of a drug charge, if the alleged drugs
were tested at the Amherst Laboratory during Farak’s

employment there, regardless whether Farak was the
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analyst or signed the certificates in their cases.

2. Whether the defendants in some or all of the
“third letter” cases are entitled to have their
convictions vacated, and the drug charges against them
dismissed with prejudice, given the undisputed
misconduct of the Assistant Attorneys General found by
Judge Carey in Commonwealth vs. Erick Cotto, Hampden
Sup. Ct., No. 2007-770 (June 26, 2017) (memorandum and
order on postqonviction motions), and given the
conduct of the District Attorneys that the petitioners
allege was improper.

3. Whether, as the petitioners request, the
record in this case supports the court’s adoption of
additional prophylactic measures to address future
cases involving widespread prosecutorial misconduct,
and whether the court would adopt any such measures in

this case.

STATEMENT OF THE CASE

I. Prior Proceedings

This matter has reached the Court on a
Reservation and Report of three questions by a Single
Justice (Gaziano, J.). R.App. 387-88.

Several cases raising issues involving the
misconduct of former state chemist Sonja Farak, and
other alleged misconduct in connection with the Farak
investigation, were consolidated for case management

and decision in Hampden Superior Court. The Court



(Carey, J.) conducted a six-day evidentiary hearing,
taking the testimony of some nineteen witnesses and
receiving hundreds of exhibits. Based upon the
‘evidence before it, the Court found that Farak
committed egregious misconduct at the Amherst
Laboratory by consuming drugs while at work and
témpering with samples of drug evidence that had been
submitted by the police. See R.Add. 83-84. The Court
also found that two former Assistant Attorneys General
committed egregious misconduct by withholding
exéulpatory evidence about the scope of Farak’s
misconduct. R.Add. 84-87.

Based upon the Superior Court/s findings, the
petitioners filed a petition for relief under G.L. c.
211, § 3, and G.L. c. 231A, § 1. R.App. 2, 1l4-42.
They contended that the misconduct found by Judge
Carey warranted the dismissal of convictions of all
“Farak Defendants,” which they defined to “include
anyone with a nonfrivolous ground for bringing a post-
conviction claim arising from the misconduct at the
Amherst lab.” R.App. 17.

Subsegquent to the filing of the petition, the
Single Justice convened two hearings and directed the
AGO and the District Attorneys’ Offices (DAOs) to
respond to the petition and submit a proposal for
guestions to be reported to the full Court. R.App. 3,

5. For its part, the AGO “accepted all of the factual



findings in Judge Carey’s 127-page opinion in order to
facilitate this litigation and bring expeditious
relief to thousands of affected defendants.” Dkt. #64
at 4, Nb. SJ-2017-347. The AGO urged the parties to
act quickly to “execute a Bridgeman-based protocol for
dismissing as many cases as possible, in a manner that
provide[d] all necessary due process protectionst”
Dkt. #64 at 2, No. SJ-2017-347; see Bridgeman v. Dist.
Atty. for the Suffolk Dist., 476 Mass. 298 (2017).

And the AGO maintained that if there remained
convictions that were not dismissed uﬁder the
Bridgeman protocol,-“the question of any further
remedy” should be reported to the full Court.? R.App.
302. The DAOs also agreed that the Bridgeman protocol
should be followed, and asked the Single Justice to
dismiss more than 8,000 convictions that were obtained
using drug certificates signed by Farak.3 R.App. 6,
368, 386. The Single Justice recently issued a
judgment, dismissing with prejudice thousands of
convictions identified by the DAOs. Dkt. #173,LNo.
SJ-2017-347. The AGO understands that the DAOs will

seek the dismissal of additional convictions.

2 The AGO has not identified any criminal cases that it
initiated in which drug evidence was tested by Farak
at the Amherst lab. R.App. 310.

3 The District Attorney for Bristol County filed his
own, separate submissions before the Single Justice.
See, e.qg., Dkt. #52, #77, No. SJ-2017-347.
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II. Factual Background

A. Sonja Farak’s Misconduct

Sonja Farak was hired by‘the Commonwealth of
‘Massachusetts in 2002 to conduct HIV testing. R.Add.
28. At that time and over the next approximately
sixteen months, she consumed alcohol, marijuaﬁa, and
ecstasy. R.Add. 28. She also tried methamphetamine.
R.Add. 28. In mid-2003, she transferred to the Hinton
State Drug Laboratory in Jamaica Plain. R.Add. 28.°
And in August of 2004, she transferred to the state
drug laboratory in Amherst (the "Amherst lab"), where
she worked alongside James Hanchett (the supervisor of
the lab), Sharon Salem (the evidence officer), and
Rebecca Pontes (a fellow chemist), until the lab
closed on January 18, 2013. R.Add. 21.

In late 2004 or early 2005, Farak began to
consume some of the methamphetamine “standard” from
tﬁe Amherst lab. R.Add. 28. A “standard” 1s a known
substance (i.e., drug) against which police-submitted
evidence samples are compared for testing and
identification. R.Add. 24. O&er the next several
years, Farak’s drug use escalated sharply both in the
types of drugs that she was consuming and in the
frequency with which she was consuming them; she also
began to consume portions of police-submitted gvidence

samples. R.Add. 27-38. By the middle of 2012, she



was stealing from samples that were assigned to other
chemists. R.Add. 33.

On January 18, 2013, after lab workers realized
that two samples of police-submitted cocaine were
missing and that Farak was the likely culprit, her
misconduct waé reported to the State Police, which had
assumed control of the lab from the Department of
Public Health. R.Add. 21, 39. The State Police
closed the lab immediately, and Farak was arrested the
next day. R.Add. 39. Eventually, on January 6, 2014,
she pled guilty to four counts of tampering with
evidence, four counts of stealing cocaine from the
Amherst lab, and two counts of unlawful possession of
cocaine; she was sentenced to a total of 2¥ years in
jJail, with one year suspended and a five-year term of
probation. Exh. 180 at 41, 44-45. Based upon these
circumstances, the Commonwealth conceded, and the
Superior Court found, that Farak engaged in egregious
misconduct. R.Add. 83.

B. Misconduct Of Two Former Assistant Attorneys
General

Former Assistant Attorney General Anne Kaczmarek
was assigned to handle the investigation into Farak’s
misconduct and the criminal charges that eventually
were brought against Farak. R.Add. 46. As part of
the investigation, State Police troopers executed a

search warrant for Farak’s car, and they seized
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certain evidence. R.Add. 42. Some of the evidence
showed that, in 2011, Farak had sought mental health
treatment and had consumed, or had grappled with the
urge to consume, drugs. R.Add. 43-47. Yet, the
investigation into Farak’s misdeeds had been focused
upon late 2012, which was the timeframe associated
with the conduct for which she was arrested; R.Add;
53. Kaczmarek did not present the 2011 mental health
evidence to the grand jury, and it was not
disseminated to the DAOs.* R.Add. 56-57.

Some defendants, upon learning of Farak’s
misconduct, moved to dismiss the indictments against
them or for collateral relief under Mass. R.'Crim.‘P.
30 in cases where she analyzed and certified the drug
evidence. R.Add. 79-80. They also filed motions for
discovery, which included requests to coﬁpel the
production, or allow the inspection, of materials
related to Farak’s arrest and the criminal proceedings
against her. R.Add. 43-45.

Former Assistant Attorney Ceneral Kris Foster was
assigned to respond to certain of those discovery
requests. R.Add. 62. She opposed them in written
filings and at hearings before the Superior Court in

September and October of 2013. R.App. 103, 130, 144.

4 The AGO was providing the DACs with certain materials
that had been gathered during the Farak investigation.
E.g., Exh. 165, 260.
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But she did so without having personally reviewed the
evidence itself, which contained the 2011 mental
health and drug-use evidence. R.Add. 62-64. 1Instead,
she relied upon representations from Kaczmarek to, in
turn, make representations to the Superior Court,
including inaccurate statements that all materials
responsive to the discovery requests had already been
disclosed and that the evidencé seized from Farak’s
car and workstation was irrelevant. R.Add. 62-64, 71,
4.

Because the 2011 mental health and drug-use
evidence wés not disclosed, the Superior Court
(Kinde:, J.) found (on the basis of the only evidence
then before 1it) that Farak’s misconduct was limited to
a period of approximately six months, from July of
2012 until January of 2013, and it denied relief in
cases where Farak had tested the drug evidence on
dates outside of that range. R.Add. 19, 78. 1In late
October of 2014 (after Judge Kinder’s decision), a
defense attorney obtained access to the evidence that
had been seized from Farak’s car, found the 2011
mental health and drug-use evidence, and informed the
AGO of his discovery. R.Add.79-80.

When it came to light that the 2011 mental health
evidence had not been disclosed, there was a “flurry
of‘activity” within the AGO’s Criminal Bureau.

T(12/16/16) 70. The then-Chief of the Criminal

-]12-



Bureau, John Verner, went back through his email from
the relevant time period and spoke with others in the
office in an attempt to reconstruct and understand
what had happened. T(12/15/16) 203; id. at 198, 220-
21. At the same time, he directed his subordinates to
assess whether any other materials should have been,
but were not, disclosed. T(12/15/16) 199, 221. The
Bureau’s first priority, as identified by Verner, was
to release to the DAOs any materials that should have
been released earlier. Id. On November 13, 2014, the
AGO sent the mental health evidence and other
documents not previously disclosed to the DACs.

R.Add. 80.

The Superior Court (Carey, J.) ultimately
determined that former Assisfant Attorneys General
Kaczmarek and Foster “tampered with the fair
administration of Jjustice by deceiving [the court] and
engaging in a pattern calculated to interfere with the
court’s ability to adjudicate discovery in the drug
lab cases and to learn the scope of Farak’s
misconduct.” R.Add. 86. The Court found that their
conduct constituted a “fraud upon the court.” R.Add.
86. The Superior Court did not, however, impute their
misconduct to other members of the AGO. To the
contrary, it specifically found that their

“colleagues” — that is, those who worked with them in-
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the Attorney General’s Office — were “committed and
principled public servants.” R.Add. 141.
C. The Caldwell Investigation And AGO Efforts

To Identify Defendants Affected By Farak’s
Misconduct

In Cotto I, the full Court indicated that the
Commonwealth should investigate “the timing and scope
of Farak’s misconduct at the Amherst drug lab in order
to remove the cloud that ha[d] been cast over the
integrity of the work performed at that facility

.7 471 Mass. at 115. The AGO agreed to
undertake the investigation and assigned Assistant
Attorney General Thomas Caldwell to conduct it.
R.App. 304; R.App. 312. Caldwell convened two grand
juries, called several witnesses, reviewed voluminous
other evidence, and issued a 54-page report. R.App.
304; R.App. 313, 315-16 (summarizing the testimony of
the grand jury witnesses). ©Noting that Cotto I
“mandated an expeditious investigation,” the Superior
Court “commend[ed] what Caldwell. . . accomplished in
a reasonable period.”> R.Add. 83 n.36.

In addition to Caldwell’s efforts, other
officials in the AGO were taking steps to identify
defendants who may have been affected by Farak’s
misconduct. To that end, in April 2015, the new

Criminal Bureau Chief, Kimberly West, consulted with

5 The Superior Court’s opinion considered and rejected
an allegation that Caldwell’s investigation was
inadequate. R.Add. 83 n.36; cf. PB 29-32.

-14-



supervisory prosecutors in the AGO'S Enterprise and
Majbr Crimes Division and confirmed that none of the
drugs in cases prosecuted by the AGO were analyzed at
the Amherst lab. R.App. 305. Subsequently, the AGO
also searched its own internal case-management system,
DAMION, and generated a list of all prosecutions that
it had undertaken for violations of Chapter 94C of the
General Laws. R.App. 309. A staff member then
compared the names on the DAMION-generated list to the
names on spreadsheets that West had obtained from the
State Police and the Executive Office of Public Safety
and Security, containing records of criminal cases in
which drug evidence had been tested at the Amherst
lab. R.App. 309. There did not appear to be any
relevant matches between defendants that the AGO had
prosecuted for drug offenses and those for whom Farak
had served as the drug evidence analyst. R.App. 3009.
In addition, to assist the DAOs in their efforts
to identify Farak defendants, West provided them with
the State Police spreadsheets and other relevant data
as they became available. R.App. 305-06, 309. West
also coordinated certain efforts among the AGO and
DAOs to address: (1) the extent to which each office
had cases affected by Farak's misconduct; (2) methods
for identifying and notifying affected defendants; (3)
whether each office had sufficient resources to

identify potentially affected defendants; (4) whether
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local police departments were preserving drug samples;
and (5) whether to grant Farak immunity in connection
with Caldwell’s investigation. R.App. 305-08.
Further, in light of the Hampden County District
Attorney’s Office’s disproportionately high number of
affected cases, the AGO also provided staff support to
that office to aid in the review of case files and the
identification of Farak defendants. R.App. 309.
b. The Superior Court’s Decision in Cotto Did
Not Call Into Question The Integrity of

Testing By Other Chemists At The Amherst
Lab.

Some of the‘defendants before the Superior Court
argued that Farak’s misconduct and other practices at
the Amherst lab formed a basis for relief in cases
where the drug evidence was tested by other chemists.
The Superior Court flatly rejected that argument,
finding that “the accuracy of drug analysis
certificates signed by chemists other than Farak is
not in question.” R.Add. 83-84.¢

At the evidentiary hearing, the Commonwealth had
offered the testimony of Dr. Robert Powers, an
associate professor in the Department of Forensic

Sciences at the University of New Haven. "T(12/15/16)

6 See also R.Add. 139 (Superior Court finding that,
“apart from Farak’s misconduct, the deficiencies at
the Amherst lab do not give the defendants grounds for
post-conviction relief. There is no factual basis, as
asserted by some defendants, that all testing
performed at the Amherst lab during Farak’s tenure is
suspect.”).
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136; Exh. 264. Powers had held leadership positions
in laboratories around the country, including a stint
as the Director of the Controlled Substances and
Toxicology Laboratory for the Connecticut Department
of Public Safety. Exh. 264. He also served as an
inspector for the American Society of Crime Laboratory
Directors, a body that accredits crime laboratories
throughout the nation. T(12/15/16) 138.

At the Commonwealth’s request, Powers reviewed
certain documents and testimony regarding the Amherst
lab. He concluded that the actual drug testing
processes at the Amherst lab “were prodﬁcing reliable
;esults.” T(12/15/16) 161. 1In addition, he
determined that the “core” analyses being performed at
the Amherst lab — that is, “determining whether or not
a particular drug was or wés not a particular
controlled substance” — were “well within” the
guidelines set forth by the Scientific Working Group
for Seized Drug Analysis, a “worldwide group, whose
purpose was to provide workable guidelines which would
set . . . a minimal level of acceptability for the
process of analysis of seized drugs.” T(12/15/16)
142—43. He disputed the suggestion that the Amherst
lab’s use of so-called “secondary standards” was

necessarily a poor or unreliable practice.’

7 “There are two types of standards: primary
standards, which labs purchase from pharmaceutical
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T(12/15/16) 147-55. And he confirmed that the lab’s
results were not rendered unreliable simply because
the chemists did not run a blank through the testing
machines between each sample.® T(12/15/16) 155-56.

In addition to Powers’s testimony, the record
also contained the transcript of testimony by Cathleen
Morrison, a forensic scientist in the Quality
Assurance Section of the Massachusetts State Police
Forensic Services Group.? Exh. 80 at 32. Morrison was
part of a team from the Quality Assurance Section that
performed an audit of the Amherst lab in October of
2012, after the State Police assumed control of it.
Exh. 80 at 34-35. Though the audit team identified
certain procedures as needing improvement, Exh. 1,
Morrison repeatedly insisted that the “way the [drug]

testing was conducted” at the Amherst lab did not

companies and bear a certificate of analysis, and
secondary standards, which are manufactured in the lab
using police-submitted drug samples.” R.Add. 24;
T(12/8/16),. 144-45. Owing to budgetary constraints,
secondary standards were manufactured and used in the
Amherst lab. R.Add. 25. The Superior Court
specifically found that “the secondary standards
yielded sufficiently accurate analytical results,” and
that the use of secondary standards “was acceptable,
reliable, and consistent with the lab’s goal of
identifying controlled substances.” R.Add. 25.

8 The Superior Court specifically credited Powers’s
testimony about the use of blanks and discredited the
contrary testimony of an expert offered by the Cotto
defendants. R.Add. 24.

$ Morrison testified at an evidentiary hearing before
Judge Kinder in September of 2013. The transcript of
her testimony was one of the many exhibits submitted

to Judge Carey. Exh. 80.
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raise “any concerns in [her] mind about the
reliability of the end result.” Exh. 80 at 85, 86,
87; see also Exh. 1 at 3 (actual audit report, finding
“*no deficiency” in “analytical procedure”); Exh. 184
at 6 (Judge Kinder’s finding that the State Police
audit “did not réveal any unreliable testing”).
Finally, all three chemists who worked alongside
Farak at the Amherst lab expressed a belief that the
results of their own testing were reliable. Pontes
declared that she generally had no reason to question
the reliability of the testing that she had performed
at the lab over her ten-year tenure.® T(12/14/16) 78.
Salem stated unequivocally, “Our analysis of the drugs
was proper.” T(12/12/16) 194. And Hanchett agreed
that the actual processes used to analyze suspected-
drugs met the minimum requirements for the Scientific
Working Group for Seized Drug Analysis. T(12/8/16)

123-24.
SUMMARY OF ARGUMENT

There 1s no question that the misconduct that
occurred here tainted the evidence underlying
thousands of drug convictions. Systemic relief,

designed to address that taint, is needed in order to

10 Pontes did have reservations about whether the
results of her testing would have been accurate if
Farak had tampered with the evidence before she
analyzed it, a point the AGO addresses infra, Argument
Section I(A). T (12/14/16) 78-~79.
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restore confidence in the criminal justice system. In
addition to the many thousands of defendants whose
drug certificationé were signed by Sonja Farak and
whose convictions have thus rightly been dismissed,
defendants whose convictions rest upon drug evidence
that was tested at the Amherst lab between June of
2012 and January of 2013 are also entitled to relief.
During that period, Farak tampered with drug samples
that had not been assigned to her — and in some
instances, before those samples were tested by other
chemists. Because such pre-testing tampering could
have affected the reliability of any subsequent drug
analysis, and because Farak did not identify all such
samples, convictions resting upon drug evidence tested
at the Amherst lab during this time period should be
subjected to the Bridgeman protocol. Infra, pp. 23-
26.

The remaining Amherst lab defendants, whose drug
samples were neither tested nor tainted by Farak, are
not entitled to relief. The record does not support
that drastic outcome, which would be well beyond
anything this Court has approved in prior cases.
Further, prosecutors have demonstrated that they
understand and accept the core rationales that led to
the extraordinary relief embodied by the Bridgeman
protocol. They have identified more than 8,000

convictions that have been dismissed. The dismissal
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