Religious Displays: what you should know.

The goal of the ACLU’s work on freedom of religion and belief is to guarantee that all are free to follow and
practice their faith — or no faith at all — without governmental influence or interference.
https://www.aclu.org/religion-belief We are frequently asked questions about religious displays during holiday

times. We hope the following guide will be helpful in answering those questions.

The First Amendment grants two important rights relating to religion. First, the Free Exercise Clause commands
the government not to interfere with religious freedom. This is not an absolute right; the government may
restrict practices, as opposed to beliefs, if they interfere with the public good. Second, the Establishment Clause
prohibits the government from favoring one religion over another, or from favoring religion over non-religion
generally. This guide explains these rights in the context of religious displays.

Religious displays, from bumper stickers to works of art, are an important part of religious expression. However,
when the government participates, religious expression can become religious favoritism. People who do not
practice a favored religion may feel unwelcome to participate fully in the government. People who do practice a
favored religion may feel that the government is trivializing their religion.? Courts often use the “endorsement
test” to determine which religious displays are constitutional.? This test asks if an ordinary person would view
the display as government endorsement or disapproval of religion. If so, the display is unconstitutional and must
be removed.* Here’s how the endorsement test has been applied in the most common circumstances:

Privately-Owned Religious Displays on Private Property

The Free Exercise Clause of the First Amendment protects the right of private parties to place religious displays
on private property. Individuals and religious organizations have the right to make religious statements through
symbolic displays or other means. However, the government cannot use this private right as a loophole for
religious endorsement. For example, the government cannot, in most cases, “donate” a small part of a public
park to a private owner in order to erect a religious display there.” The First Amendment protects only truly
private religious expression.

Privately-Owned Religious Displays on Public Property
The government may permit a private organization to place a religious display on public property under certain
circumstances. These displays raise concerns under the Establishment Clause because they can give viewers the
impression that government is endorsing (or even funding) a religious message. Private religious displays are
permissible only if they meet the following conditions:
e The government must allow all groups, religious or otherwise, equal access to the property.® It is
unconstitutional for the government to favor religious expression over other expression.’
e The owner of the display should take steps to minimize confusion over the ownership of the display.
Usually, a simple message indicating that the display is privately owned is enough.®

Private groups may display overtly religious symbols, like crosses or menorahs, on public grounds if the
government maintains a neutral role and if other non-religious displays are also allowed.’ However, the same
symbols would be unconstitutional if the government’s role is — or appears to be — religiously motivated.
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Publicly-Owned Religious Displays

Religious displays that the government owns, funds, or organizes are often seen as endorsements of religion.
Because of this, the government cannot use a religious symbol to support a religious (or anti-religious)
viewpoint.' However, according to the Supreme Court, some religious symbols also have secular meanings.™
The government can include religious symbols in a public display under limited circumstances:

o The display must have a distinct secular purpose. For example, a public museum can display religious
paintings, because it provides a cultural and artistic benefit to the public.'? Even a religious symbol like
the Ten Commandments has a distinct historical significance as an early code of laws.™ However, purely
religious symbols, such crosses, will rarely be permissible in a publicly-owned display.**

e The context must emphasize the secular meaning of the symbol. * The Ten Commandments may be
appropriate at a statehouse, where their historical legal meaning is clear, but would not be
appropriate in a school.'” The history of a display is an important part of context too. Courts have ruled
that a 40-year-old religious monument donated to the state by a private group does not create the
impression of religious favoritism.*® A brand new display specifically commissioned by the government
does.™

e A symbol’s meaning is defined by the other symbols around it. A nativity scene may be permissible as a
small part of a larger secular winter holiday Christmas display, but would be unconstitutional on its own
or with only token secular elements.?® Similarly, a combination of symbols from different religions is
permissible if the display clearly promotes tolerance and diversity, and not religion.”

The ACLU often urges governments to avoid including religious symbols in official holiday displays. In an effort to
make the displays constitutional, governments often add secular elements — trees, lights, “Santazilla,” snowmen,
and so on. In many cases, this practice demeans the importance of the religious symbols while failing to disguise
their religious message. The end result is a display that offends believers and non-believers alike.

For more information, go to https://www.aclu.org/religion-belief.
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